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1 Restrictions on foreign participation and investment

Is the shipbuilding industry in your country open to foreign 

participation and investment? If it is open, please specify any 

restrictions on foreign participation.

The shipbuilding industry in Spain is open to foreign participation 
and investment. The only restriction lies in the impossibility for state-
owned foreign companies to participate and invest in the Spanish 
shipbuilding industry.

2 Government ownership of shipbuilding facilities

Does government retain ownership or control of any shipbuilding 

facilities and if so, why? Are there any plans for the government 

divesting itself of that participation or control?

The state-owned company Navantia, SA owns a number of ship-
yards in Spain mostly devoted to naval projects, although they are 
perfectly capable of building all kinds of vessels. The European Com-
mission has, however, imposed a restriction on the building of com-
mercial vessels as a consequence of the decisions adopted in cases 
C38/03 and C40/00 regarding illegal state aid that was granted to 
Spanish state-owned shipyards.

Also as a consequence of such decisions against certain pro-
hibited practices regarding state aid, privatisation of three publicly 
owned shipyards (located in Sestao, Gijón, and Seville) took place 
in November 2006. There are no plans for further privatisations in 
the near future.

3 Statutory formalities

Are there any statutory formalities in your jurisdiction that must be 

complied with in entering into a shipbuilding contract?

As with any other type of contract, shipbuilding contracts must have 
the consent of the parties, a precise subject matter and a cause to be 
executed (article 1261 of the Civil Code).

Also, due to the amount of money involved, shipbuilding con-
tracts must be executed in writing.

4 Choice of law

May the parties to a shipbuilding contract select the law to apply to 

the contract and is this choice of law upheld by the courts?

Yes. Article 1255 of the Civil Code expressly permits the contracting 
parties to reach and establish freely whatsoever agreements in their 
contract provided that they do not violate the law, the morality or 
the public order.

In addition, Regulation (EC) No. 593/2008 of the European Par-
liament and of the Council, of 17 June 2008, on the law applicable 
to contractual obligations (Rome I) is applicable in Spain and par-
ties are entitled to submit contractual obligations to the law of their 
choosing.

5 Nature of shipbuilding contracts

Is a shipbuilding contract regarded as a contract for the sale of goods, 

as a contract for the supply of workmanship and materials, or as a 

contract sui generis?

When the shipbuilder performs the construction of the vessel by its 
own workmanship and supplies the materials, the contract shall be 
categorised as a workmanship and materials contract. Although there 
is no specific treatment of the shipbuilding contract under Spanish 
law, its legal nature shall be based on article 1588 of the Civil Code.

6 Hull number

Is the hull number stated in the contract essential to the vessel’s 

description or is it a mere label?

Identifying the hull number is fundamental for the internal control of 
each shipbuilding construction. All materials supplied, blocks con-
structed, equipment to be incorporated, etc shall have to be identified 
with the relevant hull number of the vessel in which they are going 
to be incorporated.

The hull number is also essential for administrative purposes. 
The construction permit, the file with respect to the vessel to be 
maintained open until delivery, the relationship with the classifica-
tion society, Spanish flag authorisations, references in the respective 
registries, etc are always referred to the hull number assigned to each 
construction.

7 Deviation from description

Do ‘approximate’ dimensions and description of the vessel allow the 

builder to deviate from the figure stated? If so, what latitude does the 

builder have?

The builder may deviate from the figures stated in the dimensions 
and description of the vessel if such deviation does not alter the 
basic conditions of the contract and does not affect the shipowner’s 
expectancies as agreed with the shipbuilder. Therefore, under such 
circumstances, the builder’s possible deviations shall be limited to a 
minimum, also taking into account other specified dimensions and 
the description of the vessel.
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8 Guaranteed standards of performance

May parties incorporate guaranteed standards of performance whose 

breach entitles the buyer to liquidated damages or rescission?

Yes. The parties are free to establish the guaranteed standard of per-
formance and the consequences if the builder is not able to fulfil his 
obligations (indemnification for damages, penalty clause or rescis-
sion of the contract).

According to article 1101 of the Civil Code (and subsequent 
articles) it is clearly established when the indemnification for losses 
and damages arises. Further, obligations regarding the penalty clause 
are outlined in article 1152 et seq of the Civil Code.

9 Quality standards

Do statutory provisions or previous cases in your jurisdiction give 

greater definition to contractual quality standards?

Statutory provisions or previous cases have not provided any greater 
definition to contractual quality standards. In this respect, the par-
ties shall have to perform their obligations in accordance with their 
agreements under the contract. It is possible for the parties to agree 
on the ‘level of diligence’ (article 1104 of the Civil Code) that must 
be observed in the performance of their obligations.

If nothing is stated in the contract, it will be expected, due to the 
nature of these contracts, that the builder shall perform his obliga-
tions with utmost diligence (in fact, that corresponding to a respect-
able pater familias).

10 Classification society

Where the builder contracts with the classification society to ensure 

that construction of the vessel leads to the buyer’s desired class 

notation, does the society owe a duty of care to the buyer, or can the 

buyer successfully sue the classification society, if certain defects in 

the vessel escape the attention of the class surveyors?

Classification societies owe a duty of care to the shipowner because 
they are selected based on intuitu personae characteristics. In fact, 
in most vessels, the classification society will remain the same after 
delivery of the vessel to the owner. Therefore, there will be a long-
standing relationship between the classification society and the ves-
sel, and the shipowner, in question.

It is our opinion that classification societies can be sued under 
Spanish jurisdiction based on action in tort if defects in the vessel 
escape the attention of the class surveyors during the construction of 
the vessel. Evidently, success will very much depend on the particular 
case and its presentation.

11 Flag-state authorities

Have the flag-state authorities of your jurisdiction outsourced 

compliance with flag-state legislation to the classification societies? If 

so, to what extent?

Following the effectiveness of Directive 2009/15/EC given by the 
European Parliament and Council, Royal Decree 877/2011 of 24 
June 2011 was passed in Spain, by virtue of which certain activi-
ties to be carried out by the Spanish Maritime Directorate can be 
delegated to authorised organisations (as this term is defined in the 
above-mentioned Royal Decree). These activities include:
•	 	when	a	Spanish	vessel	being	in	a	foreign	port	with	destiny	to	a	

Spanish port needs to extend the validity period of any compul-
sory certificate whose term is nearly elapsed;

•	 	when	a	Spanish	vessel	is	dedicated	to	travel	between	foreign	ports	
and it is impractical to sail her to a Spanish port to pass a com-
pulsory inspection;

•	 	when	a	Spanish	vessel,	due	to	average	or	other	damages,	must	be	
inspected in a foreign port;

•	 	when	a	Spanish	vessel	is	built,	converted	or	repaired	in	a	foreign	
country;

•	 	when	a	Spanish	vessel	is	in	a	Spanish	port	on	the	eve	of	a	festiv-
ity or during festivity and needs to extend the validity of any 
compulsory certificate whose term is near to be elapsed; and

•	 	when	a	vessel	is	in	a	foreign	country	and	pretends	to	be	flagged	
in Spain.

12 Registration in the name of the builder or the buyer

Does your jurisdiction allow for registration of the vessel under 

construction in the local ships register in the name of the builder or 

the buyer? If this possibility exists, what are the legal consequences 

of this registration?

Spanish law provides for the obligation to register a vessel under con-
struction in the Local Ships Register of the place where she is being 
constructed in the name of her owner. The vessel under construction 
is registered in the Provisional Registration List (also known as the 
Ninth List) and a provisional registration number is provided until 
the vessel in construction is finally registered in the corresponding 
Registry (in Spain or abroad).

This provisional registration is maintained until the closure of the 
construction file and the purpose of this registration is that all of the 
construction process is controlled by the corresponding authorities, 
mainly for security reasons.

The following details on the vessel must be registered:
•	 date	of	the	authorisation	for	construction;
•	 	name	of	the	shipyard	constructing	the	vessel	and	name	of	the	

other contracting party to the shipbuilding contract;
•	 	characteristics	of	the	vessel,	estimated	value	and	other	particulars	

and incidents arisen during construction; and
•	 	any	liens,	charges	and	other	circumstances	that	have	arisen	dur-

ing construction.

13 Title to the vessel

May the parties contract that title will pass from the builder to the 

buyer during construction? Will title pass gradually, upon the progress 

of the vessel’s construction, or at a certain stage? What is the earliest 

stage a buyer can obtain title to the vessel?

Yes, parties have the freedom to agree that title will pass from the 
builder to the buyer during construction. However it must be taken 
into account that the shipbuilder, unless specifically indicated to the 
contrary in the contract, shall be considered under Spanish legisla-
tion and for administrative purposes the owner of the vessel during 
construction. Therefore, if the parties do agree in the contract that 
title shall pass to the buyer during construction they must record it 
clearly in the shipbuilding contract and notify the change of property 
to the relevant Spanish administrative bodies.

Title will pass gradually, upon the progress of the vessel’s con-
struction in accordance with the terms and conditions agreed by the 
parties under the shipbuilding contract.

A vessel shall have the legal consideration of being a vessel when 
two elements have been achieved: floatability and navigation capac-
ity (by her own means or external means). That will be the earliest 
stage at which the buyer can obtain title to the vessel considered as 
a legal entity. This does not preclude the parties to agree that before 
the vessel can be legally considered as a vessel, all blocks, equipment, 
supplies, etc to be incorporated into the vessel can be the property of 
the shipowner; in which case, such goods shall be clearly marked as 
the shipowner’s property.
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14 Passing of risk

Will risk pass to the buyer with title, or will the risk remain with the 

builder until delivery and acceptance?

Under Spanish law, parties are free to agree the moment at which 
risks are assumed by any of them (article 1255 of the Civil Code: 
parties are free to agree any terms as long as these are not contrary 
to law, morals and public order).

Unless otherwise agreed, risks pass to the buyer upon final deliv-
ery and acceptance of the vessel or after the work on the vessel has 
been completed.

In any case, parties are free to agree otherwise (ie, that risks (any 
losses or damages) to the vessel shall be borne by the buyer before 
delivery and acceptance of the vessel).

15 Subcontracting

May a shipbuilder subcontract part or all of the contract and, if so, will 

this have a bearing on the builder’s liability towards the buyer?

The shipbuilder may subcontract part or all of the construction 
activities under the contract (provided that it is accepted by the ship-
owner) but the shipbuilder shall remain fully responsible towards 
the shipowner (unless otherwise agreed by the parties under the ship-
building contract).

16 Extraterritorial construction

Must the builder inform the buyer of any intention to have certain main 

items constructed in another country than that where the builder is 

located, or is it immaterial where and by whom certain performance of 

the contract is made?

Unless it is provided under the shipbuilding contract, there is no obli-
gation on the builder to inform the buyer regarding subcontracting. 
In any case, liability will remain with the builder.

17 Fixed-price and labour-and-cost-plus contracts

Does the law in your country have different provisions for ‘fixed-price’ 

contracts and ‘labour-and-cost-plus’ contracts?

There is no such difference under Spanish domestic law. The contract 
price determined in the shipbuilding contract is comprehensive of all 
the builder’s costs, including labour and social security.

18 Price increases

Does the builder have any statutory remedies available to charge the 

buyer for price increases of labour and materials despite the contract 

having a fixed price?

No. If the parties have reached an agreement on a fixed price under 
the shipbuilding contract, the only way to alter such price will by way 
of a contract modification agreed jointly by the parties.

19 Retracting consent to a price increase

Can a buyer retract consent to an increase in price by arguing that 

consent was induced by economic duress?

Under Spanish jurisdiction, consent is one of the fundamental 
requirements for a contract to be valid. If consent is given, it must 
be understood that the contract (or a modification to the contract) is 
valid. It is only admitted (and it must be proven by the alleging party) 
that the consent is null if it is given by error (an extremely dubious 

allegation under shipbuilding contracts), or under violent, intimidat-
ing or wilful misconduct. Therefore, retraction of consent arguing 
that it was induced by economic duress should only be admitted if it 
is accompanied by violence or intimidation.

20 Exclusions of buyers’ rights

May the builder and the buyer agree to exclude the buyer’s right to set 

off, suspend payment or deduct certain amounts?

The builder and the buyer can agree in the contract whatever terms 
and conditions they deem appropriate provided that the provisions 
stated under article 1255 of the Civil Code are not violated (see ques-
tion 4). Due to the characteristics of this contract and the interven-
ing parties there is no doubt that the builder and the buyer shall be 
categorised in the same level of contractual relationship.

21 Refund guarantees

If the contract price is payable by the buyer in pre-delivery instalments, 

are there any rules in regard to the form and wording of refund 

guarantees? Is permission from any authority required for the builder 

to have the refund guarantees issued?

The form and wording of the refund guarantees will follow the 
usual market standards. No permission must be requested from any 
authority for the issuance of the refund guarantees.

22 Advance payment and parent company guarantees

What formalities govern issuance of advance payment guarantees and 

parent company guarantees?

No specific formalities are established except that in the case of bank 
refund guarantees for advance payments, they shall bear a registry 
number.

In any case, most banks issuing advance payment guarantees will 
request to execute them before a public notary.

23 Financing of construction with a mortgage

Can the builder or buyer create and register a mortgage over the 

vessel under construction to secure construction financing?

Yes. Under article 16 of the Spanish Naval Mortgage Law 1893, a 
mortgage over a vessel under construction can be constituted and 
registered provided that title to the vessel is registered in the local 
Chattels Registry and that the equivalent to one-third of the esti-
mated value of the vessel has been invested in the construction.

24 Liability for defective design (after delivery)

Do courts consider defective design to fall within the scope of poor 

workmanship for which the shipbuilder is liable under the warranty 

clause of the contract?

Most shipbuilding contracts shall categorise defective design as an 
obligation under the warranty clause of the contract. However, 
should it not be specifically defined as such, and provided that the 
design falls on the shipbuilder (directly or through any of his subcon-
tractors), it will be recognised as a construction defect for which the 
builder shall be responsible.
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25 Remedies for defectiveness (after delivery)

Are there any remedies available to third parties against the 

shipbuilder for defectiveness?

There is the possibility for prejudiced third parties to act in tort 
against the shipbuilder for proven substantial defects in the construc-
tion of the vessel (articles 1591 and 1909 of the Civil Code support 
this action).

26 Liquidated damages clauses

If the contract contains a liquidated damages clause or a penalty 

provision for late delivery or not meeting guaranteed performance 

criteria, must the agreed level of compensation represent a genuine 

link with the damages suffered? Can courts mitigate liquidated 

damages or penalties agreed in the contract and for what reasons?

It is up to judge’s discretion to fairly modify a penalty provision in 
accordance with article 1154 of the Civil Code. Court intervention 
shall have to be requested by the shipbuilder and the reasons to be 
evaluated by the judge shall be on a case-by-case basis.

27 Preclusion from claiming higher actual damages

If the building contract contains a liquidated damages provision, for 

example, for late delivery, is the buyer then precluded from claiming 

proven higher damages?

If the parties have established a liquidated damages provision exclud-
ing the possibility of claiming other further damages then the ship-
owner shall not be entitled to any other claim. However, it must be 
considered that under Spanish law the indemnification for losses and 
damages must comprise the value of the losses together with the ben-
efits not obtained. Should the parties opt to include a penalty clause 
(article 1152 of the Civil Code) such agreed value shall replace the 
amount of damages that might be suffered by the shipowner.

28 Force majeure

Are the parties free to design the force majeure clause of the 

contract?

Yes, in accordance with and following the regulations of article 1588 
of the Civil Code.

Nevertheless, force majeure is contemplated under article 1105 
of the Civil Code; it is therein stated that there will be no (contrac-
tual) liability in case of occurrence of events that were not foreseeable 
or, where foreseeable, were unavoidable.

29 Umbrella insurance

Is certain ‘umbrella’ insurance available in the market covering the 

builder and all subcontractors of a particular project for the builder’s 

risks?

The common insurance contracted by the builder covers:
•	 the	vessel;
•	 	all	materials,	machinery	and	equipment,	appurtenances	and/or	

outfit, whether wholly or partially finished or unfinished from 
time to time, delivered to the builder for being built into or 
installed in or upon the vessel; and

•	 	everything	that	belongs	or	is	intended	to	the	vessel.

This insurance is contracted with first-class insurance companies or 
underwriters and kept in force until takeover of the vessel by the 
buyer.

The insurance policy normally covers all building risks, including 
any damage and risk whatsoever that it may suffer including risk of 
war when waterborne, strikes, riots and civil commotions.

30 Disagreement on modifications

Will courts or arbitration tribunals in your jurisdiction be prepared to 

set terms if the parties are unable to reach agreement on alteration to 

key terms of the contract or a modification to the specification?

Courts are not prepared for such a task.
Arbitration tribunals can set terms provided that there is an 

agreement between the parties under the contract (or afterwards) 
and it is expressly accepted that the arbitration panel’s decision shall 
be firmly binding upon them.

31 Acceptance of the vessel

Does the buyer’s signature of a protocol of delivery and acceptance, 

stating that the buyer’s acceptance of the vessel shall be final 

and binding so far as conformity of the vessel to the contract and 

specifications is concerned preclude a subsequent claim for breach of 

performance warranties or for defects latent at the time of delivery?

No, the buyer will be entitled to make a direct claim against the 
builder for those defects latent at the time of delivery and acceptance, 
unless otherwise agreed by the parties, in spite of having signed the 
protocol of delivery and acceptance (articles 1484 and 1485 of the 
Civil Code). However article 1485 of the Civil Code and articles 342 
and 345 of the Trade Code allow parties to agree otherwise (ie, that 
the vendor or builder shall not be liable for those defects that were 
unknown to him when the purchase took place).

32 Liens and encumbrances

Can suppliers or subcontractors of the shipbuilder exercise a lien over 

the vessel or work or equipment ready to be incorporated in the vessel 

for any unpaid invoices? Is there an implied term or statutory provision 

that at the time of delivery the vessel shall be free from all liens, 

charges and encumbrances?

Yes, suppliers or subcontractors have the possibility to request to 
Spanish courts a lien on the vessel alleging the existence of a ‘mari-
time claim’, pursuant to the International Convention on the Arrest 
of Ships (Geneva, 12 March 1999) and to the Civil Procedure Law 
1/2000 (26th Final Provision).

For this purpose, the supplier or subcontractor (claimant) will 
only have to inform on the existence of a maritime credit or claim 
and the reason why such credit exists. The court will request from the 
claimant a sufficient security to face or cover possible damages and 
legal costs that may arise. Once the arrest is declared and registered 
in the corresponding Registry the opposition can only be based on 
certain limited reasons.

When referring to purchase contracts, article 1483 of the Civil 
Code provides that where the real estate being sold has any lien or 
encumbrances and this circumstance is not stated in the purchase 
deed, and having known this the purchaser presumably would not 

A new Shipping Navigation Act has been in development by the 
Spanish parliament, although the definitive text and the final date 
in which this Act will be approved is still a question mark.

For the first time it is intended that the nature and the basic 
terms of the shipbuilding contract shall be regulated. It is not 
expected that this Act will be passed in the coming months.

Update and trends
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have bought the real estate, the purchaser would be entitled to cancel 
the contract or receive the corresponding compensation.

This provision can also be applied to shipbuilding contracts.

33 Reservation of title in materials and equipment

Does a reservation of title by a subcontractor or supplier of materials 

and equipment survive affixing to or incorporation in the vessel under 

construction?

The ‘reservation of title agreement’ is not expressly regulated under 
Spanish law. However, Spanish case law defines this legal concept 
as a type of payment guarantee for the vendor, which should be 
registered in the corresponding Registry (Chattels Registry) in case 
the vendor or supplier wants to use this right against third parties’ 
claims (for example, against buyer’s claims).

The reservation of title in a supply contract agreed between the 
supplier of materials or equipment and the builder will be in force as 
long as payment of the price agreed is not fully paid.

Therefore, reservation of title by a subcontractor or supplier of 
materials and equipment shall survive affixing to or incorporation 
in the vessel under construction if payment has not been fully made 
to the supplier. Once payment is made, the reservation of title must 
be cancelled in the corresponding Registry.

34 Subcontractor’s and manufacturer’s warranties

Can a subcontractor’s or manufacturer’s warranty be assigned to the 

buyer? Does legislation entitle the buyer to make a direct claim under 

the subcontractor’s or manufacturer’s warranty?

Yes. Although this is not expressly regulated under Spanish law, the 
Civil Code provides for the possibility to assign credits, rights and 
legal actions to a third party (articles 1203 and 1526). This assign-
ment shall be expressly agreed between the parties.

Legislation does entitle the buyer to make a direct claim under 
the subcontractor’s or manufacturer’s warranty, if the warranty has 
been assigned to the buyer.

35 Default of the builder

Where a builder defaults in the performance of the contract, what 

remedies will be open to the buyer?

The shipowner will be entitled to ask for specific performance from 
the shipbuilder (article 1096 of the Civil Code) without prejudicing 
his entitlement to claim damages in accordance with article 1101 of 
the Civil Code.

36 Remedies for protracted non-performance

Are there any remedies available to the shipowner in the event 

of protracted failure to construct or continue construction by the 

shipbuilder apart from the contractual provisions?

The parties shall have to be linked by the express terms and condi-
tions of the shipbuilding contract. In principle, there are no remedies 
available to the shipowner. Specific treatment should be considered 
if the shipbuilder enters into a bankruptcy or liquidation situation.

37 Judicial proceedings or arbitration

What institution will most commonly be agreed on by the parties to 

decide disputes?

As a general comment it must be said that there are very few ship-
building contracts ruled under Spanish law and, as a consequence, 
there is no tradition to decide about shipbuilding contract claims in 
Spain.

The arbitral procedure in Spain is ruled by the Arbitration Act 
(December 2003). Although significant efforts are being made to 
revert this fact, arbitration is not a common institution used for the 
resolution of contractual disputes. The most frequently used arbitral 
institution would be that of the Chamber of Commerce of Madrid.

Due to the scarcity of shipbuilding contracts governed by Span-
ish law, there are no specialised judges or courts dealing with ship-
building disputes in Spain.

38 ADR/mediation

In your jurisdiction do parties tend to incorporate an ADR clause in 

shipbuilding contracts?

As previously mentioned, there is no tradition in Spain of solving 
or interpreting shipbuilding disputes or discrepancies. Therefore, 
there is no tendency to incorporate ADR clauses in shipbuilding 
contracts. However, encouragement to use mediation is being given 
by the Spanish administration. A clear example is the approval of 
Royal Decree 5/2012 of 5 March 2012, for mediation in civil and 
mercantile matters.

39 Standard contract forms

Are any standard forms predominantly used in your jurisdiction as a 

starting point for drafting a shipbuilding contract?

Spanish shipyards mostly rely on the AWES form, although it is not 
uncommon that some parties use their own standards or the NSF 
form as a basis due to the excellent relationship between Norwegian 
shipowners and Spanish shipyards.
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